suffering devastating and avoidable violations, the problem of determining the fair allocation of duties limits the scale of response.
Stated most bluntly, social and economic human rights are difficult to enforce because the duties associated with them are indeterminate.
1 For these reasons (and others), many have argued that social and economic rights are not really human rights; and that, if they are in fact understood as such, they will not be fairly and successfully enforced. But if the philosophical literature has expressed caution and misgivings, many have not noticed. Instead of going slow, practice is forging ahead. A number of international treaties, national constitutions, statutes, and social movements do express social and economic interests as rights. And now many courts, particularly in low-and middle-income countries where the social and economic needs are most clearly manifest, are enforcing them, often on the basis of constitutional claims and occasionally on the basis of international legal instruments.
How is judicial practice solving coordination problems? Schelling famously observed that his students could find each other in New York City even without determining beforehand where to meet (they went to the clock terminal at Grand Central), and developed an account of -focal points‖ (Schelling 1980: 54) . So it is possible to coordinate action without full information about the assignment of specific tasks. Perhaps courts and other human rights practitioners are allocating the moral obligations associated with indeterminate duties analogously, using partial understandings of the habits and practices of various actors (but on the basis of intersubjective understanding as well as the iterative assumptions that underlie focal points). In addition to the coordination question, there is the normative one: when courts distribute the duties associated with human rights, are the resulting allocations fair? Rawls famously argued that courts are among the most crucial sites for the -derivation of citizens' rights, liberties, and opportunities.‖ He noted that courts give -public reason vividness and vitality in the public forum‖ and that the court's role -is part of the publicity of reason and is an aspect 4 of the wide, or educative, role of public reason‖ (Rawls 1996, p. 236-7) . Perhaps along those lines, courts (along with other actors, such as NGO litigants) are harnessing legal procedures for the performative task of generating agreement on human rights and a fair allocation of duties. A key virtue of the rule of law is its capacity to create and sustain shared norms for social routines. Perhaps courts are now applying this capacity to human rights. This paper will argue that the practical conception of human rights, when focused on domestic courts, can illuminate how to allocate the responsibility for fulfilling human rights claims and how to develop new institutions that can fulfill human rights claims on a sustainable basis. The paper first reviews how writers sympathetic to social and economic human rights have responded to the problem of allocating duties. It finds that the theoretical answers provided by these writers do not illuminate how the allocation of duties for fulfilling human rights claims can be made effective or fair. Charles
Beitz, in recent work, argues that a theoretical account more closely engaged with human rights practice would be more useful. In the second section, the paper concurs, but argues that that Beitz' account leaves out domestic practice and, as a result, remains insufficiently norm-guiding. Third, the paper examines the obligations related to social and economic rights that courts in Colombia, India, South Africa, Indonesia, and elsewhere have imposed on states and private parties in areas such as conflict and internal displacement, the right to food, the right to clean air, and constitutional spending requirements. The paper finds that when courts attempt to address the task of fairly allocating duties (rather than simply bypassing the challenge, which they also do), they force parties to move from an adversarial to an investigative mode, impose requirements that parties argue in good faith, and structure a public forum of communication. These are, the paper argues in the fourth and concluding section, ways of stating that the obligations associated with social and economic rights are duties to engage in communicative, in addition to, strategic action.
Before continuing, it is worth emphasizing that there exist other objections to the enforcement 5 of social and economic rights in the literature. These include concerns that social and economic rights are too costly to fulfill, are too demanding to monitor and assess, substitute legal principles for political deliberation and self-determination, and tend to degenerate into consumer rights that are hijacked by the middle and upper classes. We believe that these objections, too, can be answered, at least in part;
but we do not here directly address those other challenges.
Although the examples of human rights issues that we provide involve, for the most part, social and economic rights, we think this same argument could be applied to civil and political rights, as well, and therefore to human rights more broadly. There are two reasons for this. First, as Shue (1996) noted, so-called -positive‖ and -negative‖ rights both entail positive and negative duties, and the positive duties associated with -negative‖ rights can be indeterminate. For instance, the right to life entails not only the perfect duty not to murder but also the imperfect duty to rescue those whose life security is threatened. So the secondary and tertiary duties associated with the right to life are indeterminate. 2 But second, and more significantly, even the primary duties associated with traditional civil and political liberties are often indeterminate. This is because the primary negative duties associated with civil and political rights have also grown in number and complexity as our understanding of causality has developed. Lichtenburg (2010) analyzes, for instance, the complexity of indeterminate primary duties associated with the right to life and political self-determination (e.g., don't buy -blood diamonds‖ from conflict zones). As a result, we employ the broader term -human rights,‖ and not just social and economic rights, when describing the rights that must confront the indeterminate duties objection.
Finally, our focus is on courts. We so focus because judges are explicitly addressing the challenge of indeterminacy, and we believe that judicial practice is useful for understanding how to distribute the obligations associated with social and economic rights claims. But a full account of domestic human rights practice would take account of alternative arenas, including legislatures, social 6 movements, and citizen engagement. This essay constitutes a start in this area. It is also noteworthy that this paper brings together two streams of literature that, for the most part, have not systematically engaged with each other: the philosophical literature on the correlative obligations associated with human rights (e.g., Shue 1988; Shue 1996; Pogge 2002; Beitz 2009; O'Neill 2000) , and the legal literature on judicial remedies associated with complex constitutional claims (e.g., Tushnet 2009; Fredman 2008; Sabel and Simon 2003; Liu 2008; Sunstein 2004) . We think that the problems and approaches of these two lines of thinking can usefully inform each other.
Duties Associated with Social and Economic Rights
Consider Shue's example of a flower contract (Shue 1996, 41-46) . 3 Shue imagined a small village whose inhabitants were mostly subsistence farmers but who also gained income from labor, working occasionally for a somewhat wealthier, though still poor, local landowning family that grew beans. A company from the capital then offered the landowning family a contract in which they would receive rental income for a ten-year lease on their land as well as an annual salary if they would agree to oversee the production of flowers for export instead of beans for local consumption. In addition, the company encouraged the family to purchase equipment that would reduce their need to hire local labor.
Landowning families in nearby villages received similar offers, which they all accepted. In the subsequent year, the price of beans rose as the supply dwindled; the demand for labor fell as agricultural productivity improved; and the household consumption of those villagers who depended on part-time labor fell.
Although Shue did not make these additional stipulations, suppose that the landowning family did not increase its demand for local goods and services as its income rose, instead spending its 7 incremental income on education for their children in the capital, that personal rivalries and civil conflict had eviscerated traditions of mutual support in the village, and that poor infrastructure and long distances made it difficult for some of the most vulnerable villagers to migrate. Further imagine (though Shue did not) that as a result of all this a few families in the village fell into destitution, and that protein deficiencies developed in a few of their girls, one of whom became pregnant and gave birth to a child with extremely low birth weight. The child struggled against a variety of untreated infections before dying at the age of four.
Under most accounts of social and economic rights, the child's death in this story is an exemplary instance of a human rights violation. But whose duty was it to prevent the child's death, what should they have done, and who is liable for it ex post? The causal chain might have been interrupted at any of several points, by any of several actors. The company in the capital might have chosen to offer the flower contract to just one or two families at a time, or used more labor-intensive horticultural methods, or included minimum wage requirements in its contract with the landowning family; the family might have refused the flower contract, or refused to buy the mechanical equipment; the parents of the destitute families might have been more vigilant about their children's nutrition, or attempted to distribute family food more evenly among their boys and girls; the pregnant girl might have avoided sex or used effective contraception. The state is not mentioned in this version of the story, but, obviously, it too could have done some things: the social protection ministry might have reached this area with its safety net scheme that only covers formal-sector workers in urban areas, the health ministry could have made treatments for childhood infections more readily accessible, the labor ministry might have facilitated unionization or collective action on the part of the flower laborers, or the courts might have required the state not to discriminate in the rollout of its safety net program or refused to enforce the contract on human rights grounds. The consumers of flowers in the foreign market might have staged a protest boycott, the government of the country in which the multinational is 8 based might have required the company to undertake a labor rights impact assessment, governments in markets that import the flowers might have reduced the subsidies to their own grain producers so that the landowning family in the story could continue producing beans not only for subsistence but export.
Of course, one could imagine the moral blame also accruing to others who were not involved in the direct causal chain, but whose actions of omission or commission contributed to the background situation that made this death likely: a church whose rhetoric may have kept the young mother form using contraception, a bond trader whose choices contributed to the global financial crisis that slowed growth and increased poverty in the country, a lawyer who successfully obtained a patent for a medication that could have save the child had it not been exclusively available at a high price under a brand label. The list goes on.
If that child's death was a human rights problem, how should the obligation to respond have been distributed among those various candidate duty bearers? Proposals for how to allocate the burdens associated with responding to social and economic rights need to satisfy two basic criteria. First, they need to be effective. That is, they need to fulfill the human rights claim in question, while also avoiding too high a cost and significantly negative spillovers on the human rights of the duty bearers or of third parties. Because, in the example, the number of combinations of actions and partial actions sufficient for saving the child is large, duty bearers have to coordinate their responses. But significant uncertainties can block or limit action, even if the duty bearers are motivated by human rights obligations. For instance, the family offered the contract might not have been confident that, had they refused, other similar families would do the same; or, had they refused, that corrupt politicians or local -big men‖ would not have extracted the income from their workers in some other way. Even morally motivated agents might, under circumstances like these, choose not to fulfill their duties because they are properly concerned about their own longevity and well-being (Fruttero and Gauri 2005) , and might choose to save their resources for more effective action at a point in the future when coordination 9 issues can be more easily overcome. O'Neill (2000: 105) forcefully expresses the view that the lack of identifiable and wellallocated duties to respond will undermine the effectiveness of social and economic rights claims:
-Somebody who receives no maternity care may no doubt assert that her rights have been violated, but unless obligations to deliver that care have been established and distributed, she will not know where to press her claim, and it will be systematically obscure whether there is any perpetrator, or who has neglected or violated her rights.‖ Generically, there are at least two kinds of coordination problems: i) In addition to effectiveness, there is the problem of fairness in the allocation of duties. If the mother of the low-birth weight child in the story had approached the ministry of social welfare, it might have said that it did not have the resources to extend social insurance to rural areas without weakening social insurance in the cities; if she had approached the family who accepted the flower contract, they might have said that they needed the money to pay for their child's university education; if she had approached a visiting dignitary from a rich country that failed to regulate the multinational that had invested in the flower company, he might have said his country would regulate its multinationals in that way only when other countries agreed to do the same; and if she had approached a foreign tourist who happened to have purchased flowers from the company, the tourist might have said that surely purchasing one bouquet could not by itself have caused the child's illnesses. In short, any duty bearer could reasonably have asked, as Beitz and Goodin (2009: 16) note, -Why me?‖ Even morally motivated agents can, arguably, refrain from fulfilling human rights duties on the grounds that duties should be fairly allocated, and that fairness requires a certain amount of reciprocity among eligible duty bearers.
What are the existing approaches to allocating duties to respond to human rights claims? One line of argument emphasizes that even when duties are indeterminate, they remain duties nonetheless, and that, as a result, social and economic rights do generate real obligations to respond, even if the duties are not precise. Sen (2004: 339) , for instance, argues that the existence of a human right entails a -duty to give reasonable consideration to what one can sensibly do for the rights, and the underlying significant and influenceable freedoms, of others.‖ The duty associated with a human right is -an acknowledgment that if one is in a plausible position to do something effective in preventing the violation of such a right, then one does have an obligation to consider doing just that‖ (Sen 2004: 340-41 ). Shue (1988) , too, proposes a response in this vein, though with more bite. He argues that although the duties associated with social and economic rights are imperfect, they are no less stringent than perfect duties. In particular, although it may be impossible to justify why person B in a rich country owes adequate nutrition to person A in a poor country, it is still the case that person B owes adequate nutrition to someone like A, to some person, in other words, who also suffers from malnutrition. Shue (1988: 703) contends that person B, however, is -most definitely not at liberty to help no one whose rights remain unfulfilled.‖ Person B will be at liberty to decide whether to send support to A, to someone like A, or to work indirectly through institution building, given that -among the most important duties of individual persons will be indirect duties for the design and creation of positive-duty performing institutions that do not yet exist and for the modification or transformation of existing institutions that now ignore rights and those doing their duties‖ (Shue 1988: 703) .
This obligation to give -reasonable consideration‖ and the obligation to support someone in need seem close to the obligation associated with charity. 4 Developing this idea, Beitz proposes an account of -strong beneficence,‖ to be distinguished from a standard conceptualization of charity, in which giving is good but not giving is not necessarily blameworthy. Beitz (2009) argues that social and economic rights provide reasons for action that are related to beneficence, and particularly so when the interests at stake are maximally urgent, there exist capable and eligible agents to respond to the interests, and the cost of action is slight or moderate. He notes that, in the case of anti-poverty rights in the world today, these conditions are satisfied.
Does this kind of answer provide standards for effectively and fairly allocating duties to respond? On the one hand, it is not normatively inert. Many of the best known recent human rights social movements arose in circumstances in which charity/reasonable consideration was the main driver of action, and some managed to coordinate duty bearers and allocate burdens with some success.
In the global HIV/AIDS movement, developing country national governments, state and municipal governments, rich country governments, pharmaceutical companies, religious leaders who once moralized HIV/AIDS, international financial institutions, particular politicians, private firms, citizens of wealthy countries, tourists, the media, and many others managed to achieve a strong response, in at least some arenas and countries, and at least in relative historical terms (Gauri and Lieberman 2006) .
The recent anti-sweatshop movement is analogous in its diversity of actors, which include multinational firms, suppliers to those firms, rich and poor country governments, the IFIs and the WTO, consumers, and the media. For these two human rights problems, then, O'Neill's appears incorrect that it was -systematically obscure whether there [was] any perpetrator, or who [had] neglected or violated
[their] rights.‖ But the absence of systematic obscurity is a long way from the clear allocation of duties. While it is true that the global HIV/AIDS movement managed to overcome some of the collective action problems associated with unallocated duties, it was likely exceptional in that regard (Leclerc-Madlala 2006) . Many other human rights problems, and many other right-to-health causes, fail to do so, and fail at least in significant part due to coordination challenges (consider trade barriers) and disputes about the fair allocation of duties (consider the response to climate change). And of course, even for the global HIV/AIDS movement, there are many remaining challenges related to coordination (e.g., the development of a vaccine) and allocation of burdens (e.g., intellectual property for anti-HIV/AIDS drugs).
A second approach to allocating obligations among duty bearers is to emphasize the need for new institutions. Sen, for instance, emphasizes the role human rights play in generating political agitation and legislation. Ultimately, for those who might be in a position to respond to social and economic human rights, the associated duties -are often aimed precisely at institutional change‖ (Sen 2004: 347) . In other words, a human right suggests -the need to work towards changing the prevailing circumstances to make the unrealized rights realizable, and ultimately, realized‖ (Sen 2004: 348 mechanisms that appropriately allocate duties to protect and fulfill anti-poverty rights, this could change: there is nothing inherent in social and economic goods preventing such an evolution (or revolution). Furthermore, and again in parallel with Sen, Beitz notes that even if anti-poverty rights lack -well-specified counterpart‖ obligations, they are not, therefore, normatively inert. Rather, they can establish reasons for action that, while not fulfilling livelihood and other social and economic rights at the moment, lay the groundwork for such fulfillment in the future. Institutions can -transform ‗imperfect' duties into ‗perfect' ones‖ by -aggregating the various reasons that pertain to different relationships governed by the institutions into a single set of policies‖ (Beitz and Goodin 2009: 15, 17) . A third kind of response to the indeterminacy of duties involves the existence of special relationships between some duty holders and some rights bearers. For instance, Beitz (2009) argues that human rights may help motivate agents whose reasons for action are not general and exceptionless but who nevertheless, as the result of some special relationship to those whose rights are violated, have obligations to respond to anti-poverty rights violations. These specific relationships may include current harmful interaction (as when an exploitative trade relationship directly impoverishes a poor country), historical injustice (a former colonizer may have a duty to improve life for inhabitants of its former colony, even if it is not presently causing any harm), non-harmful exploitation (when a rich country trades with a poor country and provides the poor country with less than its fair share of the advantages of trade), and political dependence (when termination of economic relations is asymmetrically costly for the poor country, which is then not in a position to defend its interests) (Beitz 2009: 171) . In other words, human rights, which for Beitz are middle-level principles of justification in political discourse, serve to summarize and focus a variety of ethical and moral concerns associated with poverty.
5
This approach does offer a kind of answer to the -Why me?‖ query. It can help explain why the United States might have a stronger duty in Guatemala than, say, Australia (historical injustice), or why the flower company should have seen to it that the family paid its workers higher wages (non-harmful exploitation). But there are several forms of special relationships that can give rise to social and economic rights claims, and some of the special relationships are very widely applicable. For example, 5 In this respect social and economic rights are no different from civil and political rights. Beitz notes that the right to free speech, for instance, summarizes a variety of obligations that several different actors might have for supporting freedom of expression. Beitz does not offer these examples, but one can see that the reasons for a government not to limit speech might differ from those underlying academic freedom in a university, which in turn differ from the openness to communication and reciprocity necessary for a good marriage. The reasons are different, but the right to free speech summarizes them and points to, using Sen's phrase, the same underlying freedom implicated in each instance.
almost any large and profitable firm in a low-income country can be thought to engage in non-harmful exploitation (because the profits to capital are much higher than the wages paid to unskilled labor).
These two facts lead to the conclusion that it is not clear which of the eligible duty bearers are under particularly strong obligations. For instance, which of the eligible duty bearers should respond to female poverty in rural Sierra Leone: the beneficiaries of former slave traders and the governments that supported them, as well as the Liberian parties that fomented the civil war from 1991-2002 (historical injustice); private firms in the extractive industries (non-harmful exploitation, or arguably current harmful interaction); the many rural Sierra Leonean men who fail to pay child support (current harmful interaction); or donors who set the governance agenda in the country (political dependence)? So the -why me‖ query and the coordination problems remain, albeit slightly ameliorated.
In short, theorists sympathetic to social and economic rights have offered some answers on how the indeterminate duties associated with social and economic rights might be allocated, but the answers are not fully satisfying. We believe that answers to the allocation problem typically provided in philosophical analysis are too abstract. A more thoroughgoing engagement with the actual practice of human rights is necessary for the development of an understanding on how duties to respond should be allocated. The next section characterizes our conception of the practical understanding of human rights.
Human Rights as a Domestic Practice
Our understanding of human rights draws on Beitz' important account (2009) of a -practical conception.‖ Like Beitz, we think that, generally speaking, useful normative accounts best begin with a description of the goals of participants in an extant political and discursive practice. In the case of human rights, the participants include state governments, sub-national governments, international bodies, international and domestic civil society organizations, individual activists, firms, judges, lawyers, and engaged citizens. From these participants' use of human rights, which is observed in the claims they bring to the relevant political, legal, and social forums, one infers an understanding of the content of human rights and, most relevant for purposes of this essay, of the kinds of obligations human rights entail. Beitz notes that a practical conception of human rights does not suggest that there is a consensus among participants about what human rights mean; rather, he argues, the concept of human rights identifies, for participants, a class of claims and reasons that could count as valid, even if they disagree about how those claims and reasons apply in a given situation, and about how varying humanrights-based claims relate to each other.
Like Gilabert (2011), however, we do not think that the practical conception can do entirely But we think that Beitz' account of human rights as a practice, while an important move in the right direction, does not helpfully address the allocation question, for two reasons. First, it focuses largely on issues of international concern, almost to the exclusion of human rights as a domestic practice. Beitz presents human rights as requirements to protect individual interests against predictable dangers, applicable in the first instance to states, but that also, when states fail, give external actors reasons to assist and/or interfere in the domestic affairs of states. It is evident that human rights play a significant domestic role in his account. They apply in the first instance to states and governments. He indicates their domestic role elsewhere, as well. For instance, he writes that -domestic contestation and engagement,‖ which includes political mobilization, social consciousness raising, and litigation, is the fourth of his five main mechanisms through which human rights are enforced (Beitz 2009: 37-8 Without discounting the role that human rights play at the international level, we emphasize their domestic role for three reasons. First, the domestic practice is longstanding and, arguably, prior to the international practice. If human dignity is a cornerstone concept for contemporary human rights, that virtue found its first explicit political expression in the 18 th century constitutions. The writing of the UDHR drew significant inspiration from the domestic constitutions of key states. As Habermas (2010: 479) puts it, -The investment of the law with a moral charge is a legacy of the constitutional revolutions of the eighteenth century.‖ Second, the domestic role of human rights is increasingly consequential. The great majority of national constitutions, especially recent ones, include some account of basic social and economic rights. In many countries, social movements against caste, landlessness, hunger, illiteracy, ethnic exclusion, and poverty increasingly use the discourse and framing of human rights.
Third, the problem of the indeterminacy of duties is seen more clearly at the domestic level. At the international level, responses to human rights claims are blocked not only by the indeterminacy of the duties to respond but by the absence of political authority altogether. The allocation of some of the duties to respond to human rights is possible in the absence of political authority, as the HIV/AIDS example above suggests. But largely speaking, the international arena suffers from the absence of an authority able to allocate and enforce certain duties even if all were to agree upon them in principle. In the domestic setting, such entities exist (e.g., the state, courts, certain strong private actors), and as a result, it is possible for debates over duties to respond to move toward how those duties ought to be allocated, and focus less on the authority and legitimacy of the actor managing the allocations. For instance, in India the debate over the right to food does not center on whether or not the state has the authority to distribute grains and other resources, but rather on the fairness of those allocations, their costs, and their effects on incentives. It is in the domestic arena that the problem of allocating duties to respond is seen more clearly. It may be the case that as global governance matures, the challenges at the international level will come to resemble those at the domestic level. At that point, an examination of international practice, which is more common in the philosophical literature (and among the authors examined above), may become more instructive.
The Practice of Human Rights in Domestic Judiciaries
Over the past three decades, courts around the world have become increasingly involved in what were previously considered purely political matters: politics in general has become more judicialized (Tate and Vallinder 1995; Hirschl 2008) . This is also true in the area of social and In other words, social and economic rights cases involve demands to change the primary rules governing the production and distribution of social and economic goods and resources, as well as demands to change the secondary rules that govern the acceptability, interpretation, application, scope, and authority of those primary rules. In the language used above, these are efforts to transform indeterminate into more determinate duties by establishing new rules of the game, or new institutions.
Often, precisely because establishing new rules generates burdens on various parties, courts do not fix the new rules at once but set in process a procedure in which parties negotiate about them. Sabel and Simon (2003 : 1056 , 1062 , writing about United States courts, described the process this way:
Destabilization induces the institution to reform itself in a process in which it must respond to previously excluded stakeholders. . . .In the typical pattern of the new public law suit, a finding or concession of liability triggers a process of supervised negotiation and deliberation among the parties and other stakeholders. The characteristic result of this process is a regime of rolling or provisional rules that are periodically revised in light of transparent evaluations of their implementation.
Second, and consistent with some of the suggestions in the philosophical literature cited above, courts often demand that targets of litigation, especially the state, give -reasonable consideration‖ to social and economic rights when formulating policy. The level of scrutiny entailed in -reasonable consideration‖ can vary from a minimal, administrative law rationality test, to a more substantive examination of whether the target of the litigation is genuinely attempting to respond to a social and economic rights claim. The famous South African Constitutional Court decision on the right to housing,
Government of the Republic of South Africa vs. Grootboom (2001 (1) SA 46 (CC))
, required the state to -unlock the system‖ for those who have the ability to pay for housing (through regulation so that monopolies and other market failures do not impede secure access to housing), and required the state to come up with a reasonable program of social support for those who are unable to pay or are facing emergencies. The context was one in which the local government had failed for many years to develop emergency assistance plans for residents threatened by natural disasters or demolitions. Although it took several additional years for the Wallacedene community that brought the case to obtain housing, 22 the case did lead municipalities to develop plans and budgets for housing emergencies (Langford 2011 ).
This mode of review is common (Liebenberg 2010; Tushnet 2009 ). For instance, a series of cases before the Indonesian Constitutional Court, beginning in 2005, demanded the government comply with the constitutional requirement, which specifies that the government devote 20% of its expenditures to education while, in 2005, only some 7% of expenditures were being spent on education.
The Constitutional Court agreed with the litigants and ruled that the budget did not comply with constitutional requirements, but instead of invalidating the budget, in its remedy, the Court directed the government to increase its allocation later that year during mid-year adjustments. In succeeding years, litigants brought nearly identical cases before the Court, and the Court continued to ask the executive to
give -reasonable consideration‖ to the constitutional requirements when formulating budgets. These cases contributed to a debate between Indonesian society and the state regarding the appropriate level of educational spending. Indonesian educational expenditures as a share of total expenditures went from 7% to nearly 12% in the next few years (Susanti 2008) . Similarly, the Indian courts routinely ask the state to give further consideration to social and economic rights, and to present new programs that do so, in areas such as pollution control, the right to food, employment, prison conditions, and women's rights (Desai and Muralidhar 2000) .
But when disputes arise about how to allocate the duties to respond, what do courts do? To put it most generally, they take steps to structure communication among the potential duty bearers. This move is possibly implicit in the earlier two responses -facilitating the establishment of new rules requires bargaining and collaboration among affected parties, and requiring reasonable consideration usually entails an iterative series of communications between the targets of the litigation before the court. But sometimes courts are more explicit about the communicative task.
In decision T-025 of 2004, the Constitutional Court of Colombia ordered government authorities to develop new plans, allocate additional resources, and establish new processes for responding to the 23 basic human rights of the country's two to four million people internally displaced as a consequence of the armed conflict. The context for the ruling included the widespread practices of blockades, confinements, terrorism, installing anti-personnel mines, sexual assault, kidnappings, extra-judicial killings, extortion, and other acts of violence during an internal conflict that had pushed many rural
Colombians away from their homes, resulting in a situation in which many were living without shelter and without access to basic services. A study found that average calorie consumption among internally displaced persons (IDPs) was 43% of recommended standards, mortality rates were six times the national average, and 54% of between the ages of 10 and 25 were not in school. The government had in 1997 passed legislation intended to deal with the IDP crisis, but implementation remained problematic:
an estimated one million IDPs were unregistered, budget allocations were insufficient, different government authorities avoided the problem while others claimed a lack of capacity to address it. The state authorities had allegedly turned over large tracts of land intended for the IDPs to paramilitary bosses. Subsequently, more than twenty Colombian parliamentarians were arrested, and seventy others investigated, for complicity in massacres of peasants (Arango 2009: 117) . (Cepeda 2009: 21) , and to -exercise judicial control over the rationality of the process, as opposed to the content of the policy itself‖ (Cepeda 2009: 27) . State resources spent on IDPs increased by a factor of four between 2004 and 2009, and the quality of policy making has improved as a result of the Court's ruling. At the same time, the government agencies have since then repeatedly failed to meet policy targets, with the result that most IDP families appear still not to have returned to their homes or been granted new ones (Arango 2009: 138) .
In detailed studies of this case, Rodriguez Garavito (2011) When courts such as these attempt to enforce social and economic rights, they often employ a mode of communicative rationality that can be characterized as follows. First, they attempt to move parties from an adversarial to an investigative mode in an effort to find a new definition of a problem and its solutions. Second, they impose requirements that parties argue in good faith, reserving their most vehement admonitions and penalties for communication that is not -serious‖ or information that is inaccurate. Third, and related, these courts structure a public forum of communication by empowering new actors, facilitating or requiring the flow of information in the public sphere, and imposing report requirements. The obligations to reform institutions and to respond to rights are not allocated precisely, but are jointly created through an ongoing process.
There are, of course, many instances in which courts attempt to enforce social and economic rights peremptorily. For instance, the large majority of the medications provision cases in Latin America are resolved without an elaborated and reasoned justification for the decision, and often with an implicit or explicit penalty against state officials for failure to comply. In other instances, courts do not include all relevant interests in their orders, as in the failure of the Indian Supreme Court to include the interests of auto-rickshaw drivers when it forced the conversion of commercial vehicles to compressed natural gas in a famous case on vehicular pollution in Delhi (Rajamani 2007) , or issue excessively detailed orders to executive agencies. Even in cases like these, however, it is not uncommon for courts, over time, to experience moral and political pressure to include relevant interests, and develop procedures for public communication. For instance, Brazil's apex court, the Supreme Tribunal Federal, after watching judges grant tens of thousands of individualized remedies in medications cases over the years, decided that a public dialogue was crucial, and held six days of public and televised hearings on the case in April and May 2009. 
Human Rights as Demands for Communicative Action
For Habermas, communicative action entails -the concept of reaching understanding as the cooperative negotiation of common definitions of the situation‖ (Habermas 1984: 1 137) . It depends on -the use of language oriented to mutual understanding‖ (Habermas 1996: 18) . It is sharply distinguished from other modes of action, such as the normative (in which participants conform to social standards), the dramaturgical (which involves the presentation and expression of self), and, especially, strategic action (in which an actor's choice includes in her -calculation of success the anticipation of decisions on the part of at least one additional goal-directed actor)‖ (Habermas 1984: 85-86) . Unlike strategic action, communicative action generates an inter-subjectively shared understanding in which actors engage as participants, rather than as calculating observers. Above all, communicative action requires a commitment to using natural language in a serious and sincere manner, which entails the readiness of speakers to back up their propositions with actions and justifications (-redeem‖ or -vindicate‖ their validity claims) if their interlocutors challenge them:
In seeking to reach an understanding, natural-language users must assume, among other things, that the participants pursue their illocutionary goals without reservations, that they tie their agreement to the intersubjective recognition of criticizable validity claims, and that they are ready to take on the obligations resulting from consensus and relevant for further interaction (Habermas 1996: 4) .
Communicative action constitutes an alternative route to social coordination, additional to strategic and related game-theoretic accounts; but it requires the suspension of the strategic attitude: -Naturally, the binding energies of language can be mobilized to coordinate action plans only if the participants suspend the objectivating attitude of an observer, along with the immediate orientation to personal success, in favor of the performative attitude of a speaker who wants to reach an understanding with a second person about something in the world‖ (Habermas 1996: 18) .
Without claiming to have provided an authoritative interpretation of Habermas' account of communicative action, we want to argue that something like that account underlies the mode through which certain courts allocate indeterminate obligations to respond to human rights claims. Reading their opinions and orders, one can see that their most exacting demand from respondents is seriousness and sincerity in the way they respond to human rights claims, rather than immediate actions. They encourage a movement away from an adversarial, interest-based perspective to one that is more participatory and collaborative. The use of something like communicative action is necessary because what Habermas calls -normative action,‖ rooted in shared rules and enforced by social sanctions, is not available when extant institutions have not established the rights and duties associated with perfect obligations. For these purposes, courts are struggling to define a new set of relationships in the hopes that, when participants are guided by natural language in a joint process of defining a situation, the -definition of the situation establishes an order‖ (Habermas 1984: 1 100) . In this mode, courts take care thus makes an orientation to validity claims possible, but it does not itself supply any substantive orientation for managing practical tasks -it is neither informative nor immediately practical‖ (Habermas 1996: 5) . It is weakly normative precisely because two parties do not yet exist in a relationship of duties and rights with respect to each other. If they did, there would exist (at least an informal) institutional relationship between them. But the practice of courts, at least in some instances, suggests a process through which indeterminate duties can guide and coordinate action to establish those rights, duties, and institutions.
